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CONSTRUCTION AND TRANSFER OF WATER, SEWER AND
RECYCLED WATER INFRASTRUCTURE AGREEMENT

This Agreement made and entered into this Day of 2012, by and between
Marina Coast Water District, 11 Reservation Road, Marina, CA, 93933, hereinafter called
"District", and Monterey Bay Military Housing, LL.C a Delaware d liability company,
with its principal offices at 548 Abrego Street, Monterey, CA 93 ereinafter called the
"Developer." This Agreement pertains to the construction and.tz of water, sewer and
recycled water infrastructure. /

1. Recitals

1.1 The U.S. Army (“Army”) owns certain real p ithi Community
(“the OMC”) area of the former Fort Ord in Monter nty, California, known generally as
St11we11 Kldney, including land and 1mprovements (“t Area”). A legal description of the

1.2.  The District has agreed to provi / d er service to the Project Area

pursuant to the provisions of Contract , ’ table Water Contract”) and
Contract No. DABT67-C- t d geptember 30, 1999, between
the Department of the As Distri / s to water usage consisting of the
Government Retaine 0 fined in the Potable Water Contract and rights

to sewer capacity ¢ ined Capacity (wastewater) as defined in the
Wastewater Contra i
water) and th /g}overn ine ewater) sufficient to service the replacement
ojec bit “A” 1 es the salient sheets from the Memorandum of
e Fort Ord Reuse Authority and the Army documenting that the

Authorlzatlon ic 104-106) creating the Military Housing Privatization Initiative
which provides ity.and financing for construction and improvement of military housing.

1.4 Pursuant to the Defense Authorization Bill Army has initiated a program known as the
Residential Communities Initiative (“RCI”) whereby Army will establish long-term business
relationships with private sector companies for the purpose of improving military family housing
communities.

1.5  Monterey Bay Military Housing controls 1,605 military housing units that were originally
conveyed to them in 2003 by the Army. The Project Area includes improvements consisting of
299 additional residential housing units conveyed to Monterey Bay Military Housing by the Army
in 2008 that will be demolished in connection with a project whereby Army proposes to replace
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the 299 demolished housing units in the Project Area with approximately 299 replacement units
(“the Project”).

1.6 Army has formed a limited liability company known as MONTEREY BAY MILITARY
HOUSING LLC, (“the Company,” also referred to in this Agreement as “Owner”) for the
purpose of implementing the Project. The Company is controlled by the United States of America
by the Department of the Army and Clark Pinnacle Monterey Bay LLC.

1.7.  The Potable Water Agreement and the Wastewater Agree
water and sewer system infrastructure in the areas of the Project,

are applicable to District’s

1.8.  Continued development of the said 299 housing u e construction of some

new water and sewer infrastructure in the Project Area.

1.9.  Owner proposes to enter into an agreement ' wi his Agreement to
set forth the terms upon which Owner will transfs

evelopment construction and the

associated warranty period, whicheve inated earlier as provided in section

17 of this Agreement. //
//

2. Design and Construction R ///////////////

2.1 The water, sewer, // ?mh‘ues shall (e designed, constructed and be

I i be a condition of the District's acceptance of

requirements include, but are not limited to

the system facilities u
the following:

ion Inspection Manual and any other applicable State
qulrements whichever are most stringent. Any conflict in
nts shall be worked out during the plan review process. A

2.1.2 The Developer shall comply with the District’s most recent Procedure Guidelines
and Design Requirements (hereafter Procedures) and the District’s Standards when
submitting project plans and specifications to the District for review and consideration of
approval. District’s review shall commence after determining compliance with District's
Procedures regarding the submittals and any other applicable State Regulatory Agency
requirements, whichever are most stringent. District review of the project plans and
specifications shall commence after receipt of the initial deposit (see Paragraph 2.1.7).
District may approve plans concurrent with the City’s Approval.
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2.1.3 The Developer shall comply with most recent District Code including, but not
limited to, section 4.28 Recycled Water. More specifically, section 4.28.010 Applicability
states that “[T]his chapter applies to publicly owned properties, to commercial, industrial
and business properties, and to other such properties as may be specified from time to time
by Marina Coast Water District ... “Section 4.28 does not require the use of recycled
water for irrigation to privately owned residential lots. Improvement plans for the
Development must contain recycled water lines to serve common areas and other non-
residential lot irrigation within the Development. The De er and the District will
cooperatively identify recycled water turnout locatlon(s) ‘he Developer will also install
the lateral lines from each turnout. The Developer, or essors or assignees (such as
an owners association) will obtain required permits fi - recy -water. This shall include,
complymg with the California Department of Health efvices ther regulatory agency

2.1.4 The District will inspect the co ruc recycled water

facilities and verify that construction con District
responsibilities for inspection extends to fi m the building exterior at the
point where the utility enters the structure. T ct will also inspect special fixtures
including, zero water use urin: / irculation systems, etc. The District will

inform the Developer of requi

City regarding easements outsid

1 i e W1th1n the public rights of

way. Upon recei i . the Development in accordance

) 1 by the District, the District will quitclaim any
ment and not required by the District.

meet District requlrements No system

veloper’s work. These fees will be assessed when the fee is paid.
The District 1 so require a prepaid fee to cover staff time before preliminary level or
concept level plan check begins. (See Procedures section 100.6.2) If the District
Engineer determines consultant assistance is required for plan check review or portion
thereof, the Developer agrees to prepay the additional plan check fees if that cost exceeds
the balance on the initial deposit. The District shall obtain the Developer’s written
approval for any costs in excess of this amount, for which approval shall not be
unreasonably withheld. Upon the execution of this Agreement by both parties, the
Developer shall deposit with the District the applicable administration and plan check fees.
Any surplus fees shall be returned to the Developer, or at Developer’s request, used to
pay subsequent fees, e.g., construction inspection fees.
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2.1.7 Construction Inspection Fees. On a phased basis, the District shall require the
construction inspection fee before undertaking a construction inspection review of the
proposed water, recycled water and sewer facilities. As a condition precedent to the
District’s obligation to undertake a construction inspection review of the proposed water,
recycled water and sewer facilities, the Developer shall provide to the District the
construction inspection fee, which is currently five hundred dollars ($500.00) per unit plus
three percent (3%) of water, recycled water and sewer facilities construction costs,
pursuant to Developer’s Engineer’s estimate. (See Procedures section 200.3.2) Any
surplus inspection fees shall be returned to Developer.

3. Existing Water and Sewer Infrastructure

3.1 The Developer will comply with the Distri
reclaimed water and sewer mains or appurtenan
successors or assignees, shall assume all respo

responsible to repair or replace wate ithin the Development boundaries
during the construction of the Develop: xclusive use of the Development.

4. District to Serve Development

4.1 District will proyi
Development as show
recycled water, an
Procedures section

. / charges for water and sewer services are $5,750 per EDU and
$2,150 per EDU res rely. These charges are due when the first building permit is issued.
The District Board of Directors reserves its right to review and revise these charges from time to
time subject to applicable law and the District’s approval procedures for such charges.

6. Water Augmentation Project

6.1 In October 2004, the District Board of Directors certified its Regional Urban Water
Augmentation Project Environmental Impact Report for a Water Augmentation Project. That
project will provide additional water to the former Fort Ord. Alternatives included a 3,000 AFY
recycled water project, a 3,000 AFY desalination project, or a 3,000 AFY hybrid project that
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includes a 1,500 AFY desalination plant and a 1,500 AFY recycled water project. In June 2005,
the District and FORA Board of Directors approved the Hybrid Alternative and directed staff to
initiate the scoping process. The selection of the Hybrid Alternative will result in the availability
of recycled water. Therefore, improvement plans must be compatible with and anticipate the
availability of a non-potable water supply to serve common area open spaces within the
Development, as permitted by applicable laws and regulations. If an alternative water supply
satisfies the foregoing requirements, Developer and District will cooperatively identify recycled
water turnout location(s).

association), agrees to take
e District shall establish a

6.2  Developer, or its successors or assignees (such as an o
recycled water for non-potable use at the time it becomes avail
separate cost for recycled water in the same manner that it
Developer, or its successors or assignees agree that the | -cost will be paid by
the recycled water customers. . >

7. Licensed Contractor

7.1 The Developer, or his authorized representative {(contractor) performing the work, shall be
licensed under the provisions of the Code of the State of California to
do the work called for in the project. to waive this requirement at its
discretion where permitted under state s

7.2 The Developer,
of water and sewer syst est evidence that the constructing party has

ide or comparable difficulty. Contractors must

e facilities for the purpose of installation, operation, maintenance
peline easements shall be 20 feet in width or as otherwise agreed
eloper. Easements shall be in a form reasonably approved by the
District and shall be itted/conveyed to the District in recordable form before the District
provides service.

9. Final Inspection and Reimbursement of District Costs

9.1 The District’s Engineer must inspect completed water, sewer and recycled water system
facilities, or portion thereof. The District will not accept the facility until its Engineer has given
written approval that it satisfies the District’s requirements. Developer shall be responsible for all
costs incurred by the District that are associated with interim and final inspection, completion,
additional construction, and testing of the system facilities, subject to the limitations set forth in
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Paragraph 2 Design and Construction Requirements. Developer shall reimburse District for costs
to correct any damages to facilities related to the construction of the Development caused by the
Developer or any authorized representative (developer’s contractor). This reimbursement
obligation is limited to the warranty period described in paragraph 15 Warranties. Developer
shall remit to District prior to the conveyance of the water, sewer and recycled water system
facilities to the District, payment of reimbursable costs, if any, incurred for inspection,
administration and plan review, over and above deposits previously pa1d to the District. If there
is a surplus in such accounts or any refunds due Developer, then Dis shall return to Developer
the amount of such surplus or refunds.

10. Underground Obstructions

10.1 The District is not responsible for and doe
whatsoever for Developer’s (or Developers’ contr
and construction of the water, sewer, and recyc
utility lines or surface obstructions given to the
District are for the Developer's convenience, and m
District assumes no responsibility for sufficiency racy of such information, hnes, or

obstructions. .

_

11. As-Built Plans, Specifications, V i iy
1.1 D ////////1//
. eveloper shall, pta

water system faciliti rovide t in accordance with Sectlon 400.13 of the
Procedures. Develgy

wer and recycled water system facilities. These files may be

f conveyance, of the amounts expended for the installation and
| em facilities, with values applicable to the various components
thereof, to a list of any other materials and equipment (and their values) being

transferred.

11.1.3 Any other documents required by Section 400.13 of the Procedures.

12. Indemnity, Insurance, and Sureties

12.1 Insurance and Liability - The Developer agrees to have its contractor provide the
indemnity, defense, and save harmless statements and certifications to the District, its officers,
agents, and employees as provided in Exhibit D, attached hereto and hereby incorporated by
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reference. Insurance policies shall provide that such insurance is primary insurance. Coverages
described in Exhibit D shall be maintained through the term of this Agreement, and the
Developer’s contractor shall file with the District prior to the execution of this Agreement, and as
policy renewals occur, a Certificate of Insurance evidencing that the insurance coverages required
herein have been obtained and are currently in effect.

12.2  Performance and Payment Surety - Developer or its authorized representative to do the
work (contractor) shall furnish the District with a surety in the amount of the District's estimate of
the project construction cost to secure the completion of and payment for the work. The surety
shall be in a form satisfactory to the District such as a performan d payment bond, irrevocable
letter of credit, cash deposit, or construction "set-aside" lett ety may include evidence
that it was submitted to another public agency of an equi ter amount covering the
work to be done under this Agreement.

12.3  Submittal of Insurance Certificates and S ertificates shall
be delivered prior to commencement of constructior surety shall
be delivered to the District prior to District appr ,, ificati

13. Transfer of System Facilitie

13.1 Developer will execute and obtai
(including any Deed of Trust), and del
District. This conveyance shall -t

h all real property, interest in real
any off-site easements or real property) other
overlying and other underground water rights

the District and and customary for the insured transaction type. All construction,
including final insp unch list items must be completed prior to transfer, and the transfer
shall not be completed until the conveyance transferring the water, sewer and recycled water
system facilities has been formally accepted by the District. After transfer, the District shall own
and be free in every respect to operate and manage the water, sewer and recycled water system
facilities and to expand or improve, or interconnect with adjacent facilities, as it deems

appropriate.

14. Developer Assistance

14.1 Developer shall, both before and after the transfer, secure and provide any information or
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data reasonably needed by District to take over the ownership, operation and maintenance of the
system facilities.

15. Warranties

15.1 Developer hereby warrants that as of the time of the District’s acceptance of the conveyance
of the water, sewer and recycled system facilities (or when Developer thereafter completes the
installation of any works or components subsequently installed, rep. , or replaced) the water,
sewer and recycled system facilities and all components thereof; | be in satisfactory working
order and quality; and that the water, sewer and recycled systs ilities and all components
thereof have been constructed and installed in compliance with spe ifications and as-built plans
being provided to the District, and in accordance: with icat equirements of any
governmental agency having jurisdiction. Developer: al f the time of the
District’s acceptance of the conveyance of the stem facilities
(or when Developer thereafter completes the ion components

subsequently installed, repaired, or replaced) th ies will operate in good and
sufficient manner for the purpose intended for one after the date of acceptance (see
Procedures section 300.24), or 180-day cilities are subsequently re-installed
repaired, or replaced (hereafter replac r is later and the Developer shall

indemnify District for any costs or expe ) own labor costs) incurred by
reason of failure, malfunction, replaceme 1S or r expenses incurred by District
during the one (1) year war i ,, repl ent facilities, whichever is later.
15.2 Developer shall arranty Bond (or other instrument satisfactory

the District against any
equipment w1th1n ap

16.1 The De
part of the
of the District.

ter and sewer system facilities without the express written consent
ay not be unreasonably withheld. District may impose conditions
or restrictions up sent to such prior service, such as posting a surety bond. District
recognizes that the Development, and hence the water, sewer and recycled system facilities, will
be built, accepted and ‘transferred in multiple phases. Notwithstanding any of the foregoing,
Developer may use the sewer, water and recycled system facilities before they are accepted for
fire protection and construction purposes in all phases, subject to satisfaction of applicable testing.

17. Performance

17.1 Developer agrees to promptly design and construct the water and sewer and recycled
water system and, transfer the same to the District in accordance with the terms of this
Agreement. If construction of the water and sewer and recycled water system facilities of the
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Development has not been completed and accepted by District within twenty four (24) months
from the date of execution of this Agreement (such date may be extended for delays beyond
Developer’s control, but in no event shall such delay exceed twelve (12) additional months), the
District shall have the option to terminate this Agreement. If construction on any phase is not
complete within twenty four months or as extended as provided above, then an Amendment to
this Agreement will be necessary to address each such phase. Subsequent phases also may at
District’s discretion be addressed by Amendment(s) to this Agreement.

18. Assignment

18.1 Neither party may assign their rights or obligations under Agreement within its term

will be deemed assigned to each property owner upon 1 mercial unit in the
Development. Upon assignment, the Developer recycled water
facilities, use and approvals will become the assi will cease to

have any effect when the District accepts tit iliti greement 18
terminated.

19.  Dispute Resolution Proced
19.1 Disputes arising under this agreen

an interest in pr hat could become claims against one another
ttempt to identify and discuss in advance any
lead to a dispute. If either party identifies
gage in a face-to-face discussion of the

mediation of ’ spute arising under this agreement at any time after completmg the
meet and confer process described in subsection 19.1. Mediation shall commence not
more than ten (10) days after the initial mediation demand and must be concluded not
more than thirty (30) days after the date of the first mediation demand. If mediation is not
concluded within that time, then either party may demand arbitration as set forth in
Section 19.3.

Mediation shall be submitted first to a mediator with at least ten years experience
in Monterey County. The mediator shall be selected by mutual agreement of the parties.
Failing such mutual agreement, a mediator shall be selected by the presiding judge of the
Monterey County Superior Court. In the interest of promoting resolution of the dispute,
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nothing said, done or produced by either party at the mediation may be discussed or
repeated outside of the mediation or offered as evidence in any subsequent proceeding.
The parties acknowledge the confidentiality of mediation as required by Evidence Code
1152.5.

No mediator shall submit, and no arbitrator or court shall consider, any mediator
recommendations, declarations, or findings unless the parties give their written consent to
the proposed mediator statement.

19.1.3. Arbitration (60 days) - If mediation fails to resolve the dispute, the parties
shall select an arbitrator by mutual agreement. Failing su¢ ement, the arbitrator shall
be selected by the Presiding Judge of the Superior Co. ision of the arbitrator
shall be final and not subject to judicial litigation.

Arbitration shall be commenced within.t
concluded within 60 days of arbitration dema

Arbitration shall follow the so-¢
arbitrator is required to select an awar
contending parties. The arbitrator may not
final offers.

Unless the arbitrator s

to arbitrate under an alternative schen . The A bitrator may award damages
_arbitrator’s award in any court of

BY INITIALING THIS PROVISION BELOW, THE PARTIES AFFIRM THAT
THEY HAVE READ AND UNDERSTOOD THE FOREGOING ARBITRATION
PROVISIONS AND AGREE TO SUBMIT ANY DISPUTES UNDER THIS
AGREEMENT TO NEUTRAL BINDING ARBITRATION AS PROVIDED IN THIS
AGREEMENT.

s" INITIALS ’S: INITIALS
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20. Waiver of Rights

20.1 Waiver. No waiver of any breach or default by either party shall be considered to be a
waiver of any other breach or default. The waiver by any party for the time for performing any
act shall not constitute a waiver of the time for performing any other act or an identical act to be
performed at a later time. None of the covenants or other provisions in this Agreement can be
waived except by written consent of the waiving party.

21. Notices

reement contemplates or
0y certified mail, return
/¢ party as follows:

21.1  All notices, demands, or other communications whi¢h this.
authorizes shall be in writing and shall be personally deliver:

To District: Marina Coast Water

To Developer:

///////

o

ilitary Housing, LLC
Garrison Commander

_

ith copy to:
Clark Enterprises, Inc.
7500 Old Georgetown Road, 15" Floor
Bethesda, MD 20814

W. Cleve Johnson

Clark Realty Capital, LLC
4401 Wilson Boulevard
Suite 600

Arlington, VA 22203

21.2 The address to which notice may be sent may be changed by written notification of each
party to the other as above provided.
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22. Severability

22.1 If any portion or provision of this Agreement is found to be contrary to law or policy of
the law or unenforceable in a court of competent jurisdiction, then the portion so found shall be
null and void, but all other portions of the Agreement shall remain in full force and effect.

23. Paragraph Headings

23.1 Paragraph headings are for convenience only and are no
amplifying the terms of this Agreement in any way.

¢ construed as limiting or

24. Successors and Assignees

24.1 This Agreement shall be binding on and benefit the assignees ccessors to this

Agreement in the same manner as the original pa

25. Integrated Agreement

25.1 This Agreement integrates and
understandings concerning the subjec
agreement of the parties and correctly se
others. Future amendments m tbe in
promises, negotiations or

and effect.
. 4

ontemporaneous Agreements and
greement constitutes the sole
s and obligations of each to the
parties. Any prior agreements,
n this Agreement are of no force

26. Negotiated Agreement

27.
27.1 itrati it 18 brought to enforce or interpret any part of this Agreement, the
prevailing party shall be entitled to recover as an element of costs of suit, and not as damages, a

reasonable atto xed by the arbitrator or Court, in addition to any other relief
granted. The "prevaili y" shall be the party entitled to recover costs of suit, whether or not
the suit proceeds to arbitrator’s award or judgment. A party not entitled to recover costs shall
not recover attorneys' fees No sum for attorneys' fees shall be counted in calculating the amount
of an award or judgment for purposes of determining whether a party is entitled to recover costs
or attorneys' fees.

272 If either party initiates litigation without first participating in good faith in the alternative
forms of dispute resolution specified in this agreement, that party shall not be entitled to recover
any amount as attorneys’ fees or costs of suit even if such entitlement is established by statute.
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28. Exhibits

28.1  All exhibits referred to in this Agreement and attached to this Agreement are incorporated
in this Agreement by reference.

29. Disclaimer/Indemnity Regarding Public Works

29.1 District has not determined whether the project would be considered a “Public Works”
project for the purposes of California law, and makes no w, ies or representations to
Developer about whether the project would be considered a Works” project. Developer
is aware that if the project is considered a “Public Works” t eveloper would have to
pay “prevailing wages” under California Labor Code sectior . eveloper fails to pay such
prevailing wages, Developer acknowledges that it wi er things, pay any
shortfall owed as well as any penalties that might " ply with the law.
If Developer does not pay prevailing wages, an or nature is
brought against the District based on such failure ity District in
the action or proceeding. District agrees to reason COOP! and assist Developer in any the
defense of any such action.

30.1 There are no intend
31. Compliance

31.1 Developer will.
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Signature Page

By: MONTEREY BAY MILITARY HOUSING, LLC, a Delaware Limited
Liability Company

By: Clark Pinnacle Monterey Bay, LLC, a Delaware Limited Liability
Company, Manager

By: Clark Realty Capital, LLC, a Del
Manager

Limited Liability Company,

By:

Name:

Date:

By: CEI Realty Manager

_

//////// /
/
Title: /

zman, General Manager
oast Water District
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MEMORANDUM OF AGREEMENT
BETWEEN
THE UNITED STATES OF AMERICA, ACTING BY AND THROUGH THE
SECRETARY OF THE ARMY, UNITED STATES DEPARTMENT OF THE ARMY
AND
THE FORT ORD REUSE AUTHORITY
FOR THE SALE OF PORTIONS OF THE FORMER FORT ORD
LOCATED IN MONTEREY COUNTY, CALIFORNIA

iﬁ MEMORANDUM OF AGREEMENT (“Agreement”) is made as of the 2™ day
of [ - 2000 by and between the United States of America, acting by and through the
Secretary of the Army (hereinafter referred to as “Government”), and the Fort Ord Reuse
Authority. created under Title 7.85 of the California Government Code, Chapters | through 7,
inclusive. commencing with Section 67650, et seq., and selected provisions of the California
Redevelopment Law. including Division 24 of the California Health and Safety Code, Part 1,
Chapter 4.5, Article |, commencing with Section 33492, er seq., and Article 4, commencing with
Section 33492.70. et seq., and recognized as the Local Redevelopment Authority (hereinafter
referred to as “Authority™) by the Office of Economic Adjustment on behalf of the Secretary of
Defense (collectively the “Parties”).

RECITALS:

WHEREAS:

a. The Government is the owner of a portion of certain real property. improvements and
other rights appurtenant thereto together with all personal property thereon, located in Monterey
County, California. and commonly referred to as the former Fort Ord, which was utilized as a
military installation.

b. The former Fort Ord was closed on September 30, 1994 pursuant to and in accordance
with the Defense Base Closure and Realignment Act of 1990, as amended (Public Law 101-510;
hereinafter referred to as the “Base Closure Act™).

c. In accordance with Section 2905(b)(4) of the Base Closure Act, as amended by
Section 2821 of the Defense Authorization Act for Fiscal Year 2000, Pub. L. No. 106-65 (1999), and
the implementing regulations of the Department of Defense (32 CFR Parts 90 and 91). the
Government desires to convey and the Authority desires to acquire portions of the former Fort Ord
consisting of approximately five thousand two hundred (5,200) acres of land, including all buildings,
personal property. appurtenances, rights-of-way, and drainage areas (the “Property” as hereinafter
defined). upon and subject to the terms and conditions set forth herein.
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d. As soon as the Property, or discrete parcels thereof, may be conveyed consistent with
the requirements of the Comprehensive Environmental Response, Compensation and Liability Act
("CERCLA™: 42 U.S.C. 9620(h]), as amended, and other legal and policy requirements, the
Government intends to convey to the Authority by one or more quitclaim deeds the Property or
parcels thereof, subject to any necessary restrictions, reservations, conditions, and exceptions at no
cosl. as set forth below.

AGREEMENTS

NOW, THEREFORE, in consideration of the foregoing premises and the respective
representations, agreements, covenants and conditions herein contained, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Government and
the Authority agree as follows:

ARTICLE 1. DEFINITIONS:

When used herein, the following terms shall have the respective meanings set forth opposite
each such term:

1.01. Agreement. This Memorandum of Agreement, including the Exhibits attached hereto
which are incorporated herein by reference and made a part of this Agreement.

1.02. Adjusted Gross Proceeds. All revenues received by the Authority or the Authority
member jurisdictions from a sale, lease, or equivalent use of the Property (licenses, permits,
concession agreements, etc.) or portions of the Property to a Bona Fide Purchaser or Lessor minus
Direct Expenses as hereinafter defined.

1.03. Bona Fide Purchaser or Lessor. A non-governmental purchaser or Lessor of the
Property from the Authority or an Authority member jurisdiction.

1.04. Claims. Any and all losses, costs. liability, judgment, claims, proceedings, demands,
actions. fines, penalties, expenses, damages, or other fees.

1.05. Closing. The transactions during which portions of the Property transfer documents,
along with other documents, are executed and delivered by the Government and the Authority, and
the Government transfers a portion of the Property to the Authority. The Parties contemplate that
there will be multiple closings.

1.06. Closing Documents. Those documents required to be delivered by the Parties at
Closing as required herein.

03-38748.23 2
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ARTICLE 4. PERSONAL PROPERTY:

4.01. Personal Property. In addition to the conveyance of the Real Property, the
Government shall transfer to the Authority the Personal Property which the Parties agree is related
to and necessary to use the Real Property, as specified and identified in and pursuant to the terms
and conditions in the Bill of Sale substantially in the form set forth in Exhibit G.

ARTICLE 5. WATER AND SEWER RIGHTS:

- 5.01. Marina Coast Water District. Immediately following the execution of this Agreement,
the Government shall transfer to the Marina Coast Water District (the “District”) the water and
wastewater collection systems on the Property and the Presidio of Monterey Annex, including their
respective water rights and wastewater discharge rights as defined in and pursuant to a no cost Public
Benefit Conveyance (“PBC”) in response to the application filed by the District dated August 26,
1997.

5.02. Government. The Authority understands that in the assignment of the water rights to
the District, the Government reserves 1729 acre feet per year (“afy™) of water exclusively for
Government use (“Government Water Rights™). Also, the Government will retain ownership of 1.08
million gallons per day (“mgd™) of wastewater discharge rights (“Government Wastewater Discharge
Rights™). If the Authority or any other entity, at its own cost and expense, installs water
conservation devices on the property not transferred to the Authority, resulting in decreased
Government requirements for water or wastewater discharge, or the Government does not utilize all
of the Government Water Rights or Government Wastewater Discharge Rights, the Authority shall
have the right to negotiate with the Government for use of the Government Water Rights or
Government Wastewater Discharge Rights not utilized by the Government (collectively “Unutilized
Government Water/Wastewater Rights™). The Government and the Authority agree to meet and
confer regarding the Unutilized Government Water/Wastewater Rights two (2) years following the
completion of the installation of water meters at the Presidio of Monterey Annex (“POMA™). The
Government shall determine the amounts of unutilized Government Water/Wastewater Rights on
an annual basis and will consult with the Authority regarding this determination on an annual basis.

In the event of a proposed transfer of Government Water Rights or Government Wastewater
Discharge Rights to a third party, the Authority shall have the first right of refusal to any such
transfer rights.

5.03. Equitable Allocation of Water, The Authority, and its successors and assigns. shall
cooperate with the Marina Coast Water District, Monterey County Water Resources Agency and
grantees of former Fort Ord Property to establish and apply a fair process to ensure that all grantees
of former Fort Ord property will be provided an equitable supply of the water at the former Fort Ord.

03-38748.23 10
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3.04. Wastewater Discharge Rights. The Authority, and its successors and assigns, shall
cooperate with the Marina Coast Water District, the Monterey Regional Water Pollution Control
Agency and grantees of former Fort Ord Property to establish and apply a fair process to ensure that
all grantees of former Fort Ord property will enjoy equitable utilization of the existing sewage
treatment capacity. including existing connections to the former Fort Ord sewage collection system.

ARTICLE 6. LEASE IN FURTHERANCE OF CONVEYANCE:

6.01. Lease. In furtherance of and pending conveyance of the Property, at the Authority’s
request and to the extent the Government can honor such request, the Government agrees to lease
the Property. in whole or in part. to the Authority. and the Authority agrees to accept such lease or
leases in furtherance of conveyance, pursuant to the terms, covenants, and conditions mutually
agreed to by the Parties as provided for in the FOSL. The Lease shall be executed by the
Government and the Authority as soon as the Agreement and a FOSL are executed.

ARTICLE 7. EFFECT OF TRANSFER OF TITLE AND CONTINUING
OBLIGATIONS OF THE GOVERNMENT:

7.01. Effects of Deeds. The delivery of the executed Deeds pursuant to this Agreement from
the Government to the Authority shall be deemed full performance by the Government of its
obligations hereunder with regard to the portions of the Property conveyed by each Deed other than
any obligations of the Government which are required by this Agreement or by law (including
without limitation any obligations under CERCLA Section 120(h) and under Section 330 of the
Department of Defense Authorization Act of 1993) to be performed after the delivery of each such
Deed.

7.02. As-is, Where-is. Except as provided herein, all of the Property conveyed or leased
hereunder will be in an “as-is where-is” condition and without any representation or warranty
whatsoever and without any obligation on the part of the United States of America except as
expressly provided for by law or in this Agreement.

7.03. Liabilities.

A. The Government shall remain responsible for all liabilities, claims, demands, judgments,
suits, litigation. amounts payable (collectively. “Pre-Closing Obligations™) against the Government
or the Property attributable to Govemnment activity on the Property, including activities of the
Government’s contractors, lessees, licenses and others acting under Government authority, prior to
the conveyance or lease of each parcel of the Property to the Authority. The Authority shall notify
the Government of the existence or occurrence of any such Pre-Closing Obligations and shall
cooperate with the Government in the payment, settlement and disposition thereof.
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EXHIBIT B

LEGAL DESCRIPTION
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Legal Description of Lot 1

That portion of the former Fort Ord Military Reservation in Rancho Noche Buena, in the
City of Seaside, County of Monterey, State of California described as follows:

Being a portion of that parcel of land designated as “Seaside II”, containing 101.75
acres, as shown on the map filed in Volume 23, Page 78 of Surveys, and also shown on
the map filed in Volume 29, Page 54 of Surveys, both maps being recorded in the Office
of the Monterey County Recorder, more particularly described as follows:

Beginning at the most northerly comner of that parcel of land designated as Parcel 4, as
per map filed in Volume 18, Page 22 of Surveys recorded in the Office of the Monterey
County Recorder and designated as point number 8 per said map; thence leaving said
boundary of said Parcel 4

1} North 19°00'00" East, 158.79 feet; thence

2) North 77°00'00" West, 68.47 feet; thence

3) North 85°00°00" West, 28.24 feet; thence

4) North 61°00'00" West, 86.58 feet; thence

5) South 57°30'00" West, 77.41 feet; thence

€) North 79°00'00" West, 87.00 feet; thence

7) South 57°30'00" West, 270.00 feet; thence

8) North 44°30'00" West, 113.50 feet; thence

9) South 49°00'00" West, 35.61 feet; thence

10) North 45°30'00" West, 131.45 feet; thence

11) North 32°30°'00" West, 175.74 feet, thence

12) North 50°00'00" West, 138.00 feet; thence

13) South 65°00'00" West, 75.00 feet; thence

14) North 87°30'00" West, 466,00 feet; thence

15) North 02°30'00" East, 59.00 feet; thence

16) North 87°30'00" West, 56,00 feet; thence

17) South 03°00'00" West, 26 .59 feet, thence

18) North 87°00'00" West, 128.41 feet; thence

19) North 06°00°00" East, 13.35 feet; thence

20) North 84°00'00" West, 28.78 feet; thence

21) North 09°00°00" East, 88.50 feet; thence

22) North 80°00'00" Waest, 127.50 feet to a point on the westerly boundary of said parcel
“Seaside II"; thence along said westerly boundary of said parcel “Seaside II" the
following 12 courses

23) North 09°58'35" East, 308.05 feet; thence

L1659 Ndoos\] egals'6597-05 Kidney Parcels\080505_Legal for Lot L.doc




24) North 13°15'27" East, 607.99 feet to the most northeasterly corner of PARCEL 1 as
per map filed in Volume 27, Page 91 of Surveys recorded in the Office of the
Monterey County Recorder; thence leaving the easterly boundary of said PARCEL 1
as per said map filed in said Volume 27, Page 91 of Surveys and along said
southerly boundary of PARCEL 1 as per map filed in Volume 23, Page 93 of Surveys
the following two (2) courses

25) South 87°33'00” East, 1,151.61 feet; thence

26) North 02°27'00" East, 63.99 feet fo a point on the southerly boundary of PARCEL 3
as per map filed in Volume 21, Page 83 of Surveys recorded in the Office of the
Monterey County Recorder; thence along the southerly boundary of said PARCEL 3
the following seven (7) courses

27) South 87°33'00" East, 935.57 feet; thence

28) South 04°34'27" East, 153.77 feet to the beginning of a curve, concave to the
northeast, having a radius of 950.00 feet; thence

29) southeasterly 890.57 feet along said curve, through a central angle of 53°42'41"™;
thence

30) South 58°17°08" East, 87.43 feet; thence
31) South 23°14'55" West, 495.94 feet; thence
32) North 66°45'05" West, 22.00 feet; thence

33) South 23°14'55" West, 300.00 feet to the most easterly boundary corner of said
PARCEL 4 as per said map filed in said Volume 19, Page 22 of Surveys; thence
leaving said westerly boundary of said PARCEL 3 as per said map filed in said
Volume 21, Page 83 of Surveys and along the northeasterly boundary of said
PARCEL 4

34) North 74°30'00" West, 755.00 feet to the POINT OF BEGINNING.
Containing 72.29 acres, more or less.

The bearing of North 74°30'00" West along the northeasterly boundary of Parcel 4 as
per Volume 19, Page 22 of Surveys, records of Monterey County, California, is the basis
of bearings for this description.

Dated: May 5, 2008

stor Engineers, Inc.
John W. Pettley
PLS €202
Exp: 03/31/10
W.0O. 8597.06
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Legal Description of Lot 2

That portion of the former Fort Ord Military Reservation in Rancho Noche Buena, in the
City of Seaside, County of Monterey, State of California described as follows:

Being a portion of that parcel of land designated as “Seaside II”, containing 101.75
acres”’, as shown on the map filed in Volume 23, Page 78 of Surveys, and also shown on
the map filed in Volume 29, Page 54 of Surveys, both maps being recorded in the Office
of the Monterey County Recorder, more particutarly described as follows:

Beginning at the most northerly comer of that parcel of land designated as Parcel 4, as
per map filed in Volume 19, Page 22 of Surveys recorded in the Office of the Monterey
County Recorder and designated as point number 8 per said map; thence along the
northwesterly boundary of said Parcel 4

1)

2)
3)
4)

5)

6)
7
8)
9)

South 23°14'55" West, 714.36 feet; thence leaving said northwesterly boundary of
said Parcel 4 and along the northerly boundary of PARCEL 2 as per map filed in
Volume 27, Page 91 of Surveys recorded in the Office of the Monterey County
Recorder the following three (3) courses

North 74°30'00" West, 618.15 feet: thence
North 81°32'49" West, 235.35 feet; thence

North 52°45'18" West, 28.51 feet to a point on the southeasterly boundary of the
road commonly known as Montersy Road and the most northerly corner of said
PARCEL 2; thence leaving said boundary of said PARCEL 2

North 52°45'18" West, 60.49 feet to a point on the northwesterly boundary of said
Monterey Road, said point being on the easterly boundary of PARCEL 1 as per said
map filed in said Volume 27, Page 91 of Surveys; thence along said easterly
boundary of said PARCEL 1 and also along the southerly and westerly boundary of
said parcel of land designated as “Seaside II”, the following five (5) courses

North 52°456'18" West, 88.95 feet

South 76°69'04" West, 228.07 feet; thence
North 27°27'31" West, 412.82 feet; thence
North 31°43'17" West, 291.49 feet; thence

10) North 09°58'35" East, 374.23 feet, thence leaving said easterly boundary of said

PARCEL 1 and said westerly boundary of said parcel of land “Seaside I’

11) South 80°00°'00" East, 127.50 feet

12) South 08°00'00" West, 88.50 feet; thence
13) South 84°00'00" East , 28.78 feet; thence
14) South 06°00'00" West , 13.35 feet; thence
15) South 87°00'00" East, 128.41 feet: thence
18) North 03°00'00" East, 268.59 feet; thence
17) South 87°30'00" East, 56.00 feet: thence
18) South 02°30'00" West, 59.00 feet; thence
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19) South 87°30'00" East, 466.00 feet; thence

20) North 65°00'00" East, 75.00 feet; thence

21) South 50°00'00" East, 138.00 feet; thence

22) South 32°30°00" East, 175.74 feet; thence

23) South 45°30'00" East, 131.45 feet; thence

24) North 49°00'00" East, 35.81 feet; thence

25) South 44°30'00" East, 113.50 feet; thence

26} North 57°30'00" East, 270.00 feet; thence

27) South 79°00'00" East, 87.00 feet; thence

28) North 57°30'00" East, 77.41 feet; thence

29) South 61°00'00" East, 86.58 feet; thence

30) South 85°00'00" East, 28.24 feet; thence

31) South 77°00'00" East, 68.47 feet; thence

32) South 19°00'00" West, 158.79 fest to the POINT OF BEGINNING.
Containing 29.46 acres, more or less.

The bearing of North 74°30'00" West along the northeasterly boundary of Parcel 4 as

per Volume 19, Page 22 of Surveys, records of Monterey County, California, is the basis
of bearings for this description.

Dated: May 5, 2008

estor Engineers, Inc.
John W. Pettley
PLS 6202
Exp; 03/31/10
W.0. 6597.05
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EXHIBIT C

MAP OF DEVELOPMENT
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EXHIBIT D

INDEMNIFICATION AND
INSURANCE REQUIREMENTS

DEVELOPER and their CONSTRUCTION CONTRACTORS

Workers' Compensation Insurance — The Developer shall’ require their Construction
Contractor (Contractor) to certify that it is aware of the prewvisions of Section 3700 of the

compensation or to undertake self-insurance in accordance ions of that code, and
he/she will comply with such provisions before commencin of the work of the

7

Contractor to indemnify and hold harmless and de istri s directors, officers, employees,

a. Any and all claims, demands,
liabilities, in law or in equity, of
injury to or death of any person ontractor, or any directors,
officers, employee rized v ¢ Contractor, and damages to or
destruction of 0 including but not limited to, District and/or
Contractor i / ployees, or authorized volunteers, arising out of

ges, costs, expenses, losses or

7

, damages, costs, expenses, penalties or liabilities, in law
r nature whatsoever, arising out of, resulting from, or on account

fees, and other costs, including all costs of defense, which any of them may incur with
respect to the failure, neglect, or refusal of Contractor to faithfully perform the work and
all of the Contractor’s obligations under the contract. Such costs, expenses, and damages
shall include all costs, including attorneys’ fees, incurred by the indemnified parties in any
lawsuit to which they are a party.

d. Contractor acknowledges and understands that the area in and around which the work will
be performed has been identified as a possible location of munitions and explosives of
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concern (“MEC”). All indemnification obligations of Contractor under this Agreement
shall specifically include claims and demands involving, arising out of or related to MEC.

The Developer will require their Contractor to defend, at Contractor's own cost, expense and risk,
any and all such aforesaid suits, actions or other legal proceedings of every kind that may be
brought or instituted against District or District's directors, officers, employees, or authorized
volunteers.

ment, award or decree that
r authorized volunteers, in

The Developer will require their Contractor to pay and satisfy an
may be rendered against District or its directors, officers, emp
any such suit, action or other legal proceeding.

directors, officers,
rred by each of

The Developer will require their Contractor to reit
employees, or authorized volunteers, for any and a
them in connection therewith or in enforcing the

expenses and cos
herein provided.

mnity

The Developer will require their Contractor to agre rance for this purpose as set out
in the specifications. Contractor’s obligation to in. all not be restricted to insurance
: fficers, employees or authorized

ltant shall maintain limits no less than the following:

1. General Liability - Two million dollars ($2,000,000) per
occurrence for bodily injury, personal injury and property damage. If
Commercial General Liability Insurance or other form with a general
aggregate limit or products-completed operations aggregate limit is used,
either the general aggregate limit shall apply separately to the
project/location (with the ISO CG 2503, or ISO CG 2504, or insurer's
equivalent endorsement provided to the District) or the general aggregate
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limit and products-completed operations aggregate limit shall be twice the
required occurrence limit.

2. Automobile Liability - One million dollars ($1,000,000) for bodily
injury and property damage each accident limit.

Required Provisions - The general liability and automobile liability policies are to
contain, or be endorsed to contain the following provisions:

1. The District, its directors, officers, employees, thorized volunteers are to be
given insured status (via ISO endorsement , CG 2033, or insurer’s
equivalent for general liability coverage). a iability arising out of

activities performed by or on behalf o ; products and completed
operations of the Contractor; prei i r used by the
Contractor; or automobiles owne e Contractor.
The coverage shall contain no i ' protection
afforded to the District, its directors, Toyees or authorized volunteers.
2. For any claims related ; j actor's insurance shall be primary

insurance as respects th

Volunteers T coverage malntamed by the

7

horized volunteers shall not

ayment of premium) prior written notice by U.S. mail has been
strict.

Such liability insurance shall indemnify the Contractor and his/her sub-contractors against loss
from liability imposed by law upon, or assumed under contract by, the Contractor or his/her sub-
contractors for damages on account of such bodily injury (including death), property damage,
personal injury and completed operations and products liability.

The general liability policy shall cover bodily injury and property damage liability, owned and non-
owned equipment, blanket contractual liability, completed operations liability, explosion, collapse,
underground excavation and removal of lateral support.
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The automobile liability policy shall cover all owned, non-owned, and hired automobiles.

All of the insurance shall be provided on policy forms and through companies satisfactory to the
District.

Deductibles and Self-Insured Retentions - Any deductible or self-insured retention must be
declared to and approved by the District. At the option of the Distfict, the insurer shall either
reduce or eliminate such deductibles or self-insured retentions.

ing a current A.M. Best

.

Acceptability of Insurers - Insurance is to be placed with.i ~
rating of no less than A-:VII or equivalent or as otherwise.approved by

MEC Coverage: The Developer will require their Contr , ce that includes
coverage for services and work in or around ME( te d in any way
o .

and employees and any of its authorized represes d volunteers shall be named as
additional insureds under all insurance, maintained ractor related in any way to work

Workers' Compensation and Employ ‘ The Developer will require
their Contractor and all sub i . ied self-insured) under the
applicable laws relating to# ”
Compensation and Insurance Act,"
ifornia and any Acts amendatory thereof. The

The Contractor shall rebuild, repair, restore and make
and repairs occasioned or rendered necessary by causes

The Developer o er’s Contractor will provide and maintain builder’s risk insurance
(or installation fl ring all risks of direct physical loss, damage or destruction to the
work in the amount ified in the General Conditions, to insure against such losses until final
acceptance of the work by the District. Such insurance shall include' explosion, collapse,
underground excavation and removal of lateral support. The District shall be a named insured on
any such policy. The making of progress payments to the Contractor by the Developer shall not
be construed as creating an insurable interest by or for the District or be construed as relieving the
Contractor or his/her subcontractors of responsibility for loss from any direct physical loss,

damage or destruction occurring prior to final acceptance of the work by the District.

The Developer will require their Contractor’s insurer to waive all rights of subrogation against the
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District, its directors, officers, employees, or authorized volunteers.

Evidences of Insurance - Prior to the commencement of construction activities subject to this
Agreement, the Developer will require their Contractor to file with the District a certificate of
insurance (Acord Form 25-S or equivalent) signed by the insurer’s representative. Such evidence
shall include an original copy of the additional insured endorsement signed by the insurer's
representative. Such evidence shall also include confirmation that coverage includes or has been
modified to include Required Provisions 1-5.

The Developer will require their Contractor, upon demand ¢ District, to deliver to the

f premiums thereon.

Marina Coast Water District
11 Reservation Road
Marina, CA 93933

Attn:

Sub-Contractors - In the event that th 7 contractors (sub-contractors)
as part of the work covered by this agreement, i be reloper’s responsibility to require
and confirm that the Contractor requires e : ,, eet the minimum insurance
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